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Statement of the Cases. 

These actions were brought in the court below to recover 
damages for the alleged negligent killing of appellants’ in¬ 
testates. 


In 




On or about the 7th day of July. 191-1, appellee was en¬ 
gaged in construct in" an underground tunnel in Rock Creek 
Park. The tunnel was being projected through rock, which 
necessitated blasting by the use of dynamite. Two shifts of 
men. each in charge of a foreman, were employed—a day 
shift and a night shift. Roth decedents were employed as 
members of the day shift. Roxley as a drill runner and 
Masterson as a drillers helper. Roxley had been employed 
by the appellee in this class of work for “a number of 
years" and Masterson had been in the employ of the ap¬ 
pellee engaged in such work for live or six years. 

The method employed in doing the work was as follows: 
Twelve holes were drilled in the head or face of the tunnel 


to a depth of six or seven feet, six in the center known as 
the center or “cut" holes: two at the top on the sides known 
as “roof" holes, two in the center on the sides, and two at the 
bottom on the sides, the latter holes U‘ing known as ‘‘lifters." 
These holes were filled with sticks of dynamite about twelve 
inches long and one and one-half inches in diameter, the 
dynamite being rammed into the holes. In the last stick a 
cap or exploder is placed and to these caps or exploders are 
connected wires, running to a battery outside of the tunnel. 
When it is desired to explode the dynamite, or “shoot the 
holes." as it is termed, the switch is turned on. sending the 
current through the wire and thus exploding the charges. 
The charges were exploded in groups, first the center or “cut" 
holes, next the side and bottom holes, and then the “top" 
holes. Usually the holes to be shot are connected up bv 
what is known as a series connection, that is, a single wire 
attached to the exploder in each hole. Sometimes there is 
used what is known as an independent connection, that is. 
a separate wire attached to each exploder. 

On the night before the accident complained of the five 
“cut" holes were connected up by a series connection and 
shot. One of the charges did not dislodge as much rock as 
usual, so it was reloaded and connected up with the side and 




bottom holes by a series connection. When the switch was 
turned on the holes did not explode. After an examination 
of the wires, although nothing wrong was found with them, 
it was determined to connect up these holes bv an inde* 
pendent connection, which was done. The switch was then 


turned on and. according to the testimony of Bates, one of 
the witnesses called by the plaintiffs, “the shot went off with 
success. Then the two top holes were connected up and 
shot. After these holes were shot no member of the night 
shift went hack into the tunnel. 

rhe next morning tin* day shift went to work. The first 
members of the day shift to go into the tunnel are what are 
known as “muckers, whose work is to clear a wav the 
muck, or broken rock and dirt, dislodged by the explosion. 
This is cleared away for a sufficient distance to enable the 
drills to l>e placed in position, and is then carried out of the 
tunnel. Then the tunnel is scaled down, the loose rock re¬ 
moved and the face of the tunnel examined to sec if there 
are any missed holes. This was done the morning of the 
accident, according to the testimony of Saunders, a mem¬ 
ber of the day shift, called as a witness for the plaintiffs, 
lie testified; 


“The muckers shovel down all the loose rock that 
has been blown out by the explosion from the face 
of the tunnel and when tin* drillers and drill helpers, 
come in they finish it. I had no idea there was an 
unexploded hole there that morning and saw no 
signs of a shot that had not been exploded. We 
sometimes encounter missed holt's in that work. 

* * They scaled down the tunnel and removed 

the loose rock to see if there was anv missed holes: 
it was done that morning. * * * The face of 

the tunnel was all clean when they started to drill 
that morning.*' 


After the muckers had cleared sufficient space the drills 
were set up and the drilling proceeded with. Ten holes had 
been drilled and Boxley was engaged in drilling the eleventh 



I 


hole when the explosion occurred. According to Saunders, 
Boxley’s drill struck the old hole and the drill stopped run¬ 
ning. lie freed it up by striking the drill with a wrench or 
hammer and got it loose enough to run. lie then started 
drilling again and drilled into the dynamite and the ex¬ 
plosion occurred. 

According to the testimony of Bates, one of the witnesses 
railed by the plaintiff, if a hole did not go off. but the rock 
had been pulled away by the explosion of other holes, the 
exploder would be in the hole, if the other holes did not break 
it all the way. If the explosion of the other holes tore away 
the rock from around the unexploded hole, the exploder 
would be found in the muck. The exploder is attached to 
lead wires, which lead wires arc in turn fastened to wires 
which bring the electric current into the tunnel. If a hole 
did not explode, but the holes around it did explode and 
pulled the stone away from the unexploded hole, the stick 
of dynamite to which the exploder and lead wires were at¬ 
tached and the lead wires themselves would likelv be found. 

Thereupon the defendant, to maintain the issues on its 
part joined, offered testimony tending to prove that the usual 
and customary inspection was made bv the night shift after 
the shots had been fired to ascertain whether all of the 
charges had exploded; that the usual and customary inspec¬ 
tion was made by the members of the day shift when they 
went to work to ascertain whether all of the charges had ex¬ 
ploded; that the usual indications of an unexploded hole 
are that the lead wires should be sticking out of the hole, 
that the exploder would he present and that there would be 
a bulge in the rock; that there was no bulge in the rock, 
the face of the tunnel was clean, that no lead wires were 
found; that there was nothing to indicate the existence of 
an unexploded hole; that it was not unusual to encounter 
missed or unexploded holes in work of this kind; that the 
cause of the accident was due to the fact that in loading the 
hole in question a stick of dynamite fell into a pocket or 


crevice in the rock, the rock being drilled running in seams 
or layers, and became separated from the rest of the dyna¬ 
mite forming the charge; that there was only a partial ex¬ 
plosion of the charge leaving this stick of dynamite unex¬ 
ploded in the hole; that such a situation would not be dis¬ 
cernible from an examination of the face of the tunnel; 
that the dav shift in drilling the holes the next dav drilled 
into this stick of dynamite and caused it to explode; that 
the plaintiffs were guilty of contributory negligence. 

No special instructions to the jury were requested by tin* 
plaintiffs and the case was submitted to the jury by the court 
upon a charge satisfactory to both sides. The jury returned 
verdicts in favor of the defendant. 


ARGUMENT. 

I. 

The only question presented by this appeal is in respect 
of the propriety of the ruling of the trial court in refusing 
to permit Crosby, one of the witnesses called bv the plaintiff, 
to answer a certain question propounded to him. 

In this state of the record we are at a loss to understand 
what bearing the fact, twice adverted to in the brief for the 
appellants, that at the first trial of these cases the plaintiffs 
recovered verdicts in small amounts, which verdicts were sub¬ 
sequently set aside, has upon the question of law to be de¬ 
termined bv the court. Nor do we see how the statement of 
such fact and reiteration thereof can shed any light upon 
the issue or be of any assistance to the court in its determi¬ 
nation. 

On page seven of appellants’ brief reference is made to 
an instruction to the jury said to have been requested on 
behalf of the defendants. There is nothing in the record 
to support this statement. Hut if there were it can be of no 
materiality on this appeal, due consideration being given 
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to the* certificate of the trial court embodied in the bill of 
exceptions, that the eases were “submitted to the jury by 
the court upon a charge satisfactory to l*>th sides.'* 

If authority in support of such an instruction were 
needed, however, we do not have to go beyond the decisions 
of 111is court to find it. 

In Asphalt Company r*. Mackey. 1 •*> App. I). C.. 410, this 
court said: 


"Absolute sailetv b miattainahlc and employers tire 
not insurers. They are liable for tin* consequences, 
not of danger, but of negligence; and the unbending 
test of negligence in methods, machinery and ap¬ 
pliances is the ordinary usage of business. No man 
b held by law to a higher degree of skill than the 
fair average of his profession or trade, and the stand¬ 
ard of due care is the conduct of the a vertigo prudent 
man. The test of negligence in employers is tin* 
same, and however stronglv thev mav he convinced 
that there is a better or lc<> dangerous way. no jury 
can be permitted, to sav that the usual and ordinarv 
way. commonly adopted by those in the same busi¬ 
ness is a negligent way. for which liability shall Ik* 
imposed. Juries must necessarily determine the re¬ 
sponsibility of individual conduct, hut they cannot 
Ik* allowed to set up a standard which shall, in effect, 
dictate the customs <>r control the business of the 
community.** 


< oming now to the error assigned on this appeal we find 
it relates solely to the refusal of the trial court to permit 
(Vosby. one of the plaintiffs* witnesses, to answer the fol¬ 
lowing question: 

"(J. At the time you attempted to shoot off the 
center holes and they did not go off did you know 

of anv instrument bv which tit that time it could 

• • 

have been determined what the trouble was with the 
charges?*’ 
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To this question the defendant objected upon the follow¬ 
ing grounds: 

First. Because the declaration did not allege any negli¬ 
gence on the part of the defendant in failing to provide a 
safe place in which plaintiffs were to work. 


Second. Because the declaration did not allege anv negli¬ 
gence on the part of the defendant in failing to provide 
necessary instruments and tools. 

Third. Because the declaration alleged that the defendant 
was negligent in failing to make a proper inspection after 
the hole# ircre exploded to ascertain whether all of the holes 
had been exploded l>efore permitting the day shift to go to 
work, whereas the question related to an inspection to he 
made before the holes hod been exploded to ascertain v'h;/ 
the;/ had not exploded. 

The court sustained the objection, to which ruling excep¬ 
tion was dulv noted. 

The amended declaration, upon which this case was tried, 
in the first count, after setting forth that the night shift 
had drilled certain holes, charged them with dynamite and 
that some of the holes had not exploded when set off, alleged 
the duty resting upon the defendant and the breach of such 
duty in the following words: 

**It thereupon became the duty of the defendant 
to examine said holes and ascertain whether the 
charge in each one had been actually exploded, 
which fact could have been ascertained by it, said 
defendant, had a thorough and careful examination 
been made, but the said defendant negligently and 
carelessly failed to ascertain the fact of the non-ex- 
plosion of certain of said charges and permitted the 
day shift to begin work on the following morning 
without making a thorough effort to ascertain 
whether the explosive in each of said holes had been 
discharged/’ 
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The second count is bused upon the alleged negligence of 
the defendant in failing to select competent employees. 

There is no allegation in either of the counts of the dec¬ 
laration that the defendant was negligent in failing to pro¬ 
vide necessary implements and tools wherewith to properly 
conduct the work. 

Before 4 discussing the question of law involved in this 
ruling let us consider the facts in the record disclosed by 
the testimony of plaintiffs* witnesses, in the light of the ques¬ 
tion. The center or cut holes had l>een exploded. Some of 
the holes “did not break quite deep enough,” that is, the ex¬ 
plosion did not dislodge as much rock and dirt as usual. 
They reloaded the holes and connected them up with the 
four holes on the side. They then tried to shoot these holes 
but they did not go off. They then went back into the tun¬ 
nel and “examined the wires all the way to the heading and 
could not find anything wrong with them.** The holes were 
then connected up with an “independent*’ connection—a 
proceeding which counsel for plaintiffs is pleased to term “a 
dangerous expediency.” According to Bates, a witness called 
by plaintiffs, this was done at the suggestion of Crosby, an¬ 
other of plaintiffs’ witnesses, styled by counsel for appellants 
in his brief as a qualified “expert in blasting/* After con¬ 
necting up the holes by means of an independent connec¬ 
tion, the switch was turned on and according to Bates “the 
shot went off with success.” 

Thus it will be seen that the difficulty which they had 
encountered in attempting to shoot the holes was, according 
to plaintiffs’ witnesses, overcome by connecting the holes up 
by means of the independent connection and then shooting 
them. No one supposed that there was an unexploded hole, 
at least no testimony to that effect was offered by the plain¬ 
tiffs. This is supported by the testimony of Saunders, a 
witness called by the plaintiffs, who had had twelve years’ 
experience in this work, a member of the day shift, lie went 
into the tunnel to work the next morning, and was present 
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iu the tunnel when the accident occurred, and stated that 
there was no indication of a missed hole. lie testified: 

“I had no idea that there was an unexploded hole 
there that morning and saw no signs of a shot that 
had not been exploded. * * * They scaled down 

the tunnel and removed the loose rock *to see if there 
was any missed holes; it was done that morning. 

* * The face of the tunnel was all clean when 

tliev started to work that morning.” 

It thus appears that after the holes had been exploded 
there was no reason to suspect even that all of the holes had 
not exploded or that there was a missed hole. 

Considering the question, the specific objections thereto, 
and the ruling of the court thereon, there can he no doubt 
that the court sustained the objection upon the ground that 
the testimony sought to he introduced was not admissible 
under the allegations of the amended declaration. 

This is clearly shown by reference to what happened at 
the time the ruling was made as appears in the hill of ex¬ 
ceptions: 


“The Court: What you are offering to show is not 
that it would have been shown that some had not ex¬ 
ploded hut that it would have shown why they had 
not exploded. That is not the question. 

“Mr Rhodes: It would also have shown what hole 
the difficulty was with. 

‘‘The Court: We went over this before Mr. Rhodes, 
and when we got through had to rule it all out. 1 
am not going to get into that situation again, that is. 
get all the evidence before the jury and then have 
to rule it out. You may show anything about the 
condition in which the work was left at the end of 
the night shift, hut you cannot show anything about 
it during the progress of the work.” 

In other words, the court stated that under the allegations 
of the amended declaration the plaintiffs would be permitted 
to offer any proof in respect of any failure on the part of 

2n 
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tlie defendant to make a proper inspection, after the holes 
had been exploded to see if they had actually exploded, be¬ 
fore permitting the day shift to go to work. But plaintiffs 
did not avail themselves of this right under the court s rul¬ 
ing. 

All doubt as to the basis of the court s ruling, if a doubt 
can said to exist, is removed by a consideration of a fact 
certified to hv the court in the bill of exceptions, which is 
as follows: 


"The court states that just he for*' this trial of this 
ease the plaintiff’ moved the court for leave to file a 
fourth amende*1 deelnration alleging as an additional 
duty on the part of the defendant ‘that it also there¬ 
upon became the duty of the said defendant to use 
in the said construction the necessary and proper in¬ 
struments and tools with which to ascertain whether 
or not the dynamite or other explosives placed in all 
of said holes had been properly discharged, but the 
said defendant carelessly and negligently failed and 
refused to furnish said necessary and proper instru¬ 
ments and finds.' And further, ‘that it thereupon 
became the duty of the defendant through careful 
and competent employees, and by the use of neces¬ 
sary and proper tools and instruments, to examine 
and ascertain whether or not all of said dvnamite or 

t 

other explosives in said hole had been actually dis¬ 
charged. which fact could have been determined and 
ascertained by it. said defendant, had a thorough 
and careful examination by competent employees 
been made, and had necessary and proper tools and 
instruments for said examination been used.* And 
alleging as a further act of negligence on the part 
of the defendant ‘and as a result of the failure of the 
said defendant to provide the necessary and proper 
tools and instruments for an examination of said 
holes, said defendant failed to thoroughly and prop¬ 
erly examine the work and ascertain whether or not 
all of said drilled holes and the explosives therein, 
after such attempted discharge, had properly and 
actually been discharged, and permitted the day shift 
to begin work in said tunnel without making a thor- 
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ough or sufficient examination to ascertain whether 
or not the explosives aforesaid had actually been dis¬ 
charged.* ’’ 


Phe averments of this proposed amended declaration 
demonstrate that counsel for appellants recognized the in- 
sutliciencv and defects of the amended declaration under 
which the issues were framed and tried; and that the testi¬ 
mony sought to Ik* introduced was inadmissible under its 
averments. 

In the exercise of a sound judicial discretion the trial 
court refused to permit the proposed amended declaration 
to he filed. No exception to this ruling of the court was 
taken. 

This brings us to a brief consideration of the oiler of 
proof made by counsel for the appellants at the time the 
ruling complained of was made. 

This offer is as follows: 

**I oiler to show by this witness that an instrument 
known as an explosive tester or galvanometer was in 
use and obtainable at that time by the defendant, 
which machine would have disclosed the difficulty 
which had been experienced in the failure to shoot 
off the holes: and that bv tlie use of such instrument 
it would have been unnecessary to have used the 
dangerous expediency of connecting those holes up 
independently; that the use of such an instrument 
was a part of a proper inspection of said heading.” 


It will be observed that by ibis proffer of proof there was 
no offer to prove that the use of a galvanometer was a part 
of the “usual and customary inspection’’ in this class of 
work, or that such an instrument was “usually or custo¬ 
marily” used in blasting work. 

In the absence of such proof it is submitted the failure 
of the defendant to provide it would not constitute negli¬ 
gence. 
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In Anderson, Adinr.. Ac*., rs. Smith, 35 App. IX (X, 93, 95, 
this court held: 

“The liability of an employer to his employees 
Joes not arise from the danger of the occupation in 
which the employees arc called upon to engage, but 
from accident occurring through the negligence of 
the employer. It is insisted by counsel for plaintiff 
that the defendant was negligent in not supplying 
block and tackle to be used in lowering the door in 
question. There is no evidence whatever to show 
that such implements are usually employed for this 
purpose or that the method adopted is not the cus¬ 
tomary one. The burden is on the plaintiff to estab¬ 
lish negligence on the part of the defendant/’ 


See also 

Ball rs. Tinted States Fxpress 
177-182. 

Asphalt To. rs. Mackey, supra. 


(V. 32 App. IX (X, 


For these reasons we submit that the trial court committed 
no error in sustaining the objection to the question pro¬ 
pounded and in excluding the proffered testimony. 

Opposing counsel has in his brief referred to a few de¬ 
cisions of the State courts holding that in cases like the pres¬ 
ent, a duty rests upon the master to make an inspection for 
“missed holes.’’ 


The record in this case shows bv the certificate of the trial 


judge in tlie bill of exceptions that the defendant offered 
testimony tending to prove “that the usual and customary in- 
sj>ection was made by the night shift after the shots had 
been fired to ascertain whether all the charges had exploded 
and that, the usual and customary inspection was made by 
the mend tors of the day shift when they went to work to 
ascertain whether all of the charges had been exploded.” 

We will not prolong this brief by quotations from authori¬ 
ties, but content ourselves by saying that according to the 
Federal decisions, following the decision of the Supreme 
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Court of the United States in Armour vs. Haim, ill U. S., 
313, the doctrine of “safe place to work'’ does not apply to 
the instant cases, and no such duty of inspection exists; and 
following the decisions in B. & O. R. R. Co. vs. Baugh, 149 
U. S., 368, and Alaska Mining Co. vs. Whelan, 168 U. 8., 
■SO, the “fellow servant” and “assumed risk’’ rules are ap- 
licable, and therefore plaintiffs were not entitled to recover. 

See 

American Bridge Co. vs. Seeds, 144 led., 605. 

City of Minneapolis vs. Lundin. 58 Fed., 525. 

Browne vs. King, 100 Fed., 561. 

Davis vs. Trade Dollar Consolidated Mining Co., 117 
Fed., 122. 

United Zinc Companies vs. Wright, 156 Fed., 571. 

Main <fc X. II. (Iranite Corporation r*. Ilaehey, 175 
Fed., 784. 

The decision of many of the State courts are to the same 
effect. 

Anderson vs. Mining Co., 50 Pac., 815. 

Shaw, Admr.. vs. New Year Cold Mines Co.. 31 Mont., 
138. 

Anderson vs. Daly Mining Co., 16 Utah, 28. 

The Poorman Silver Mines vs. Devling, 34 Colo., 37. 

Cullen, Admr., vs. Norton, 126 N. Y., 1. 

Mancuso vs. Cataract Construction Co., 34 N. Y. 
Supp., 273. 

It is respectfully submitted there is no error in the record, 
and the judgment, appealed from should be affirmed. 

SAMUEL MADDOX, 

TT. PRESCOTT GATLEY. 

. 1 ttorneys for 'A ppcllvv. 


W 


( 35900 ) 





